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EXCLUSIVE

A prominent Malaysian legal profes-
sion body has criticised both Malaysia 
and Australia over its recent approach 
to asylum seekers, accusing Australia 
of passing the buck and Malaysia
of being a “laggard” when it comes
to respecting the human rights of its 
citizens and non-citizens. 

In a strongly worded response to ques-
tions from the Western Independent, the 
president of the Malaysian Bar Council 
Lim Chee Wee said Malaysia should 
“at the very least” enact laws giving 
refugees and asylum seekers interna-
tionally accepted minimum standards 
of protection.

“The next stage would then be to 
accede to the 1951 Convention on 
the Status of Refugees and its 1967 
Protocol,” Mr Lim said.

He accused Australia of trying to 
pass the buck of its international obliga-
tions to another country but reserved his 
more strident attack for the Malaysian 
Government. 

Mr Lim, who is president of the 
13,500-member Bar Council – 
Malaysia’s foremost legal profession 
body representing all practising Bar 
members in West Malaysia – added: 
“Ultimately Malaysia has to cease being 
a laggard when it comes to respect of 
human rights of both, its citizens and 
non-citizens.”

He was speaking following the 
recent Australian High Court decision, 
which scuttled the July 2011 arrange-
ment between Australian and Malaysia 
under which Malaysia was identified 
as a country to which asylum seekers 
could be taken to for processing of their 
asylum claims.

In a 6:1 decision the High Court 
ruled that under Australia’s Migration 
Act 1958, the Immigration Minister 
could not validly declare a country as 
a processing destination unless that 
country was legally bound to meet 
certain criteria.

These criteria are that the country 
must be legally bound to provide access 
for asylum seekers to effective pro-
cedures for assessing their protection 
needs; provide protection for asylum 
seekers pending determination of their 
refugee status; provide protection for 
refugees pending their relocation; and 
the country concerned must meet cer-
tain human rights standards in provid-
ing that protection.

Mr Lim said the Malaysian Bar con-
demned the arrangement under which 
up to 800 asylum seekers arriving by 
sea in Australia would be transferred to 
Malaysia for processing.

In exchange Australia would take on 
a greater burden-sharing responsibil-
ity for resettling refugees currently in 
Malaysia, and committed to resettling 
4000 refugees residing in Malaysia, 
over four years.

Mr Lim added that the deal
created “preferential treatment for

the 800 transferees”.
He said present asylum seekers in 

Malaysia lacked any protection, with 
no legislative or administrative provi-
sions in place for dealing with refugees 
or asylum seekers.

In Malaysia, the UNHCR conducts 
all activities related to refugees and 
asylum seekers and works with the 
Malaysian Foreign Affairs and Home 
Affairs ministries and the Immigration 
Department.

“[Malaysia’s policy towards refugees 
and asylum seekers] has been ad hoc 
and inconsistent and in some cases has 
led to abuses for which the Malaysian 
Government has been severely criti-
cised,” Mr Lim said.

“This non-law-based approach to 

protection of refugees and asylum seek-
ers is immature, if not disturbing. It 
is time … for Malaysia to ‘grow up’, 
where respect for the rule of law and 
the right treatment of people (whether 
citizens or not) are concerned,” Mr 
Lim said.

He added that if Australia wished to 
continue with the so-called Malaysia 
solution, “it can only do so if Malaysia 
becomes a signatory to the Convention”.

He said the Malaysian Bar remained 
hopeful that the Malaysian Government 
would adopt international norms as 
it had done recently in declaring it's 
intention to be a signatory to the 
Rome Statute which recognises the 
International Criminal Court.

Meanwhile the Australian office 

of the UNHCR said it welcomed the 
High Court’s position on assessing the 
Malaysia deal.

Its external relations officer Ben 
Farrell told the Western Independent 
the decision had highlighted “some of 
the key protection issues that UNHCR 
had been promoting in discussions with 
the two states over their proposed trans-
fer arrangement”. 

While much commentary following 
the High Court’s decision has focused 
on Malaysia’s lack of legal protection 
for refugees, a High Court statement 
released to coincide with the judg-
ment on 31 August said the Court’s 
decision “was based upon the criteria 
which the Minister must apply before 
he could make a declaration under sec-

tion 198A” of the Migration Act 1958.
The statement said: “The Court 

emphasised that, in deciding whether 
the Minister’s declaration of Malaysia 
was valid, it expressed no view about 
whether Malaysia in fact meets relevant 
human rights standards in dealing with 
asylum seekers or refugees or whether 
asylum seekers in that country are treat-
ed fairly or appropriately.” 

Section 198A of the Migration Act, 
introduced by the Howard Government 
in 2001, requires the Immigration 
Minister to “declare” in writing that 
transferred asylum seekers will be 
granted access to human rights pro-
tections in any destination country.
(With assistance from Western 
Independent reporter Martine Hotz).
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WEIGHING IN: Malaysian Bar Council president Lim Chee Wee.

Malaysian Bar Council gives Australia and Malaysia a serve
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ABOVE RIGHT:  A police offi cer monitors the crowd at a protest marking the 
10th anniversary of the Tampa incident.
BELOW: A refugee at Curtin Detention Centre.
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mess

  REFUGEES REJOICE
Asylum seekers welcome 
the High Court’s decision 
to axe the swap deal.

  RIGHT CHOICE
Refugee activist says a 
human rights crisis was
narrowly avoided.

  SUICIDE CONCERN
RRAN spokesperson says  
calls to Curtin Detention 
Centre were ignored.
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